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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,
Case # 20000255-CA
Priority # 2

v.
Dan Appis,
Defendant/Appellant.

BRIEF OF APPELLANT

NATURE OF CASE AND JURISDICTIONAL STATEMENT
Defendant, Dan Appis, was charged by Information with Theft,
a Third Degree Felony. Pursuant to plea negotiations, Defendant
appeared in the Seventh District Juvenile Court before Honorable
Judge Lyle R. Anderson on this charge, pled guilty to Theft, a
Third Degree Felony, and was sentenced to the Utah State Prison
for a term of not more than five (5) years with credit for time
served. (R0058, Sentencing Tr. at p. 11)
from this sentence.

The Defendant appeals

The Utah Court of Appeals has jurisdiction

in this matter pursuant to

UTAH CODE ANN. § 7 8 - 2 A - 3 ( 2 ) (E)

(1953), as

amended.
CONSTITUTIONAL £ND STATUTORY PROVISIONS, STATEMENT OF ISSUES
PRESENTED ON APPEAL, AND STANDARD OF REVIEW

Issue 1. Did the judge abuse his discretion
the Defendant

to

Prison?

by

sentencing

Standard of Review. The question of whether or not a judge
abused his discretion in sentencing will be reviewed for an abuse
of discretion.

State v. Smith, 909 P.2d 236, 244 (Utah 1995),

State v. Galli. 967 P.2d 930 (Utah 1998).
STATEMENT OF THE FACTS
In March or April of 1999, Defendant Dan Appis took a ring
valued at $23 00 from the home of a friend who had allowed him to
stay in her home and sold the ring for cash.

(R0002-R0003,

R003 7) Defendant was confronted by Detective Steve White on April
29, 1999, admitted his crime, and was charged with theft, a third
degree felony. (R0003)
Mr. Appis posted bail with the Court.

He then went to visit

his brother in San Diego, California (PSI at p. 7 ) . While
staying in California, he was incarcerated for another cffense
and was unable to appear as scheduled for a preliminary hearing
(Sentencing Tr. at pp. 4-5, PSI at p. 7 ) . The trial court issued
a warrant for Mr. Appis' arrest.

On October 14, 199 9, Mr. Appis

was arrested in California while participating in a drug
treatment program, and was extradited to Utah (PSI at p. 7)

On

November 17, 1999, Mr. Appis appeared before the court and pled
guilty as charged.
Prior to sentencing, a Presentence Investigation Report
(PSI) was conducted by Utah Adult Probation and Parole v/hich
included placement in a Criminal History Assessment sentencing
-2-

matrix according to the nature and severity of his crimes (PSI at
p. 11)

This matrix placed Mr. Appis at the second-lowest of five

levels of punishment and indicated probation as a sanction for
his third degree felony.

The PSI also contained a list of

aggravating and mitigating factors to assist the Court in
sentencing (PSI at p. 14); however, the PSI concluded by
suggesting further evaluation of Mr. Appis by the Division of
Corrections Diagnostic Unit prior to sentencing.
Pursuant to the above recommendation, the trial Court
ordered a sixty-day evaluation by the Division of Corrections
Diagnostic Unit.

Following this process, the Diagnostic Unit

submitted to the Court a Diagnostic Evaluation Report (R0072) and
an accompanying Psychological Evaluation prepared by Matthew
Park, Ph.D., Licensed Psychologist (R0072, attachment).

Although

the diagnostic evaluator submitting the Report recommended a
prison sentence for Mr. Appis (DR at p. 10) , Dr. Park, who
prepared the Psychological Evaluation, recommended an inpatient
treatment program for Mr. Appis along with required full time
employment (PE at p. 6 ) .
At sentencing, Mr. Appis, through his attorney, disputed
several factual statements contained in the Diagnostic Report, as
well as opinions expressed by the evaluator concerning his
character (Sentencing Tr. at pp. 4-8). Mr. Appis attributed his
criminal behavior to alcohol addiction and requested the
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opportunity to enter an inpatient treatment program (Sentencing
Tr. at p. 8 ) . The trial Court instead sentenced Mr. Appis to a
zero to five-year term m

the Utah State Prison, expressing

general approval of the Diagnostic Report but no specific reasons
for his determination.
Mr. Appis appeals from this sentence pursuant to

UT^H CODE

ANN. § 7 8 - 2 A - 3 (2) (E) .

SUMMARY OF THE ARGUMENT
Mr. Appis respectfully submits that the trial Court abused
its discretion by sentencing him to imprisonment rather than to
an alcohol treatment program.

The trial judge failed to consider

aggravating and mitigating circumstances as required by
ANN. §76-3-201(6) (E) .

UT^H CODE

He also failed to state his reasons for

imposing the maximum statutory penalty for Mr. Appis' Third
Degree Felony charge, in violation of

UTAH CODE ANN.

§76-3-

201(6) (D) .
ARGUMENT
I. THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO
FULLY CONSIDER AGGRAVATING AND MITIGATING CIRCUMSTANCES AS
REQUIRED BY UTAH CODE ANN. §76-3-201(6)(e)•
The Utah courts have consistently held that a criminal
sentence must be proportionate to the crime for which a defendant
has been convicted.
1390).

See

State v

Kinsey, 797 P.2d 424 (Utah App.

Although trial judges are authorized by statute to

exercise discretion m

setting criminal penalties, such

-4-

discretion is not unlimited.
(Utah App. 1995); State v
v

State v

Wright, 893 P.2d 1113

Green, 757 P.2d 462 (Utah 1988); State

Howell, 707 P.2d 115 (Utah 1985); State v

862 (Utah 1979).

Carson, 597 P.2d

In addition, sentencing is a critical stage of

a criminal proceeding and must satisfy the due process
requirement of procedural fairness just as the guilt phase. State
v. Sanwick, 713 P.2d 707 (Utah 1986).
In determining the penalty for a crime of indeterminate
sentence, Utah Code Ann. §76-3-201(6)(e) directs the trial court
as follows: "The court in determining a just sentence shall
consider sentencing guidelines regarding aggravation and
mitigation promulgated by the Commission on Criminal and Juvenile
Justice."
Factors to be considered in determining whether a
defendant's sentence is disproportionate include (1) the gravity
of the offense and the harshness of the penalty, (2) sentences
imposed on other criminals m

the same jurisdiction, (3)

sentences imposed for commission of the same crime in other
jurisdictions.

Solem v. Helm. 463 U.S. 277, 292 (1983); State v.

Bishop, 717 P.2d 261, 269 (Utah 1986); Monson v. Carver, 928 P.2d
1017 (Utah 1996) .
In the present case, a statement of aggravating and
mitigating circumstances was prepared by an investigator for Utah
Adult Probation and Parole and was submitted to the court as part
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of Mr. Appis' Presentence Investigation Report

("PSI").

The

report listed only one mitigating circumstance--Mr. Appis' young
age--but listed four aggravating circumstances, as follows:
(i)
(4)
(8)
(9)

Established instances of repetitive criminal conduct.
Victim was particularly vulnerable.
Offender's attitude is not conducive to supervision in
a less restricted setting.
Offender continued criminal activity subsequent to
arrest.

Appendix to PSI, page 1 4 /
In the Diagnostic Report which followed Mr. A.ppis • PSI, each
of the above factors was touched upon; however, the Diagnostic
Investigator devoted most of his attention to a description of
alleged manipulative behavior by Mr. Appis, which he viewed as
necessitating imprisonment

(DR at pp. 8-10)

At sentencing, through his attorney, Mr. Appis pointed out
several factual errors in the Diagnostic Report

(Sentencing Tr.

at pp. 4-7) and objected to the conclusion of the investigator
that he presented a "threat to public safety."
p. 7; see

(Sentencing Tr. at

Diagnostic Report at p. 9 ) . Mr. Appis noted that the

two circumstances cited by the investigator as posing a "security
risk" had been erroneously interpreted.
The first such reference was to Mr. Appis' "flight to

The items on this list were based upon a subjective
assessment of Mr. Appis' circumstances by the investigating
officer and not on any quantitative rating system. See footnote 2

below.

-6-

California prior to sentencing."
had failed to appear m

Mr. Appis acknowledged that he

Utah at the time of sentencing; however,

this nonappearance nad resulted from his incarceration in
California following his visit to his brother.

(PSI at p. 7) The

second factor cited by the Diagnostic Unit investigator was an
altercation between Mr. Appis and another inmate at the Grand
County Jail (Diagnostic Evaluation ["DE"] at p. 9 ) . As Mr. Appis
noted at sentencing, this incident consisted of a verbal
exchange, but no physical figntmg (Sentencing Tr. at pp. 7-8).
Mr. Appis further disputed the investigator's conclusion
that he had manipulative intentions (Sentencing Tr. at p. 5 ) ,
attributing his criminal convictions to a longstanding alcohol
abuse problem (Sentencing Tr. at p. 6) .

He also cited the

treatment needs identified by Dr. Park, who had submitted the
Psychological Evaluation accompanying the Diagnostic Report. Dr.
Park, a licensed psychologist, attributed Mr. Appis'
interpersonal behavior to Borderline Personality Disorder and
substance abuse.

Dr. Park recommended intensive inpatient

treatment directed towards these issues as well as "establishing
a sense of self worth which is separate from any external source
Mr. Appis may search for." (Psychological Evaluation ["PE"] at p.
6, Sentencing Tr. at p. 8 ) .
Mr. Appis expressed strong motivation to alter his
interpersonal behavior patterns and substance abuse and requested

-7-

that the Court sentence him to inpatient treatment in accordance
with Dr. Park's recommendation (Sentencing Tr. at pp. 6, 8-10).
In response, the trial court stated simply," I'm impressed
with the [Diagnostic Evaluation] report, that it's covered all of
the necessary issues and that it's accurate.

And that where the

defendant takes issue with the report, that his position is
incorrect. . .I'm going to follow the recommendations."
(Sentencing Tr. at p. 11). Without any reference to Dr. Park's
report or to specifics of Mr. Appis behavior, the Court sentenced
Mr. Appis to zero to five years in the Utah State Prison for his
third degree felony.

Mr. Appis' excessive sentence not only

fails to address his rehabilitative needs, but ignores the
requirements of Utah Code Ann. §§76-3-201(6)(e) and 76-3201(6)(d).
A,

THE TRIAL JUDGE FAILED TO CONSIDER ALL RELEVANT
FACTORS.

In State v. Strunk, 846 P.2d 1297 (1993), the Utah Supreme
Court held that the trial court had failed to properly consider
mitigating factors in determining sentences for child kidnapping
and aggravated child sexual abuse.

Despite the trial court's

written findings concerning a number of aggravating factors, the
Supreme Court found that he had failed to consider one mitigating
factor--namely, defendant's youthful age.

Although this factor

was apparent to the trial court and was discussed at trial, the
Supreme Court noted that "being aware of his age and taking it
-8-

into account are not the same thing.

The court listed its

mitigating circumstances, and Strunk' youthful age was not among
them."

The court emphasized that, " [s] entencmg should be

conducted with full information and with careful deliberation of
all relevant factors."

Id. at 1300.

In the absence of such

deliberation, the court remanded the case for resentencing.
In determining the present sentence, the trial court
discussed no mitigating factors and no aggravating factors, but
simply endorsed the Diagnostic Evaluation.
case, as m

However, m

this

the Strunk case, the defendant's youth should have

been considered as a mitigating factor
of age at the time of the theft m
this circumstance was included m

Mr. Appis was 24 years

question (PSI, pp. 1-2) and
the list of aggravating and

mitigating circumstances appended to his PSI (PSI Appendix p. 14)
However, the trial judge gave no indication that he had
considered Mr. Appis' youth as a factor.

(Sentencing Tr. at p.

11)
Nor did the Court provide any information concerning
aggravating factors which may have influenced his decision.
the aggravating factors reported m

Of

Mr. Appis' PSI and Diagnostic

report, none came anywhere near the severity of those reported in
the Strunk case.

While the concerns of Mr. Appis' Diagnostic

Investigator seemed to center around his use of "manipulative"
behavior and possible security risks (DE at pp. 8-9) , the

-9-

defendant in Strunk not only sodomized a six-year-old child but
repeatedly choked and beat her, resulting in her death.

Strunk

at 1298-1300. In the present case, as in Strunk, vulnerability of
che victim was cited as an aggravating factor, yet the
"vulnerability" of a woman older than Mr. Appis whom he had met
at a bar (PSI p. 2) can hardly be compared to the vulnerability
of Strunk's victim, a young child and neighbor who thought of him
as a family friend.

Strunk at 1300.

Despite the egregiousness

of aggravating factors present in the Strunk case, that Court's
consideration of aggravating factors was held insufficient in
itself to justify the defendant's sentence in the absence of the
"careful deliberation of all relevant factors" mandated by
statute.

See also

State v. Galli,

supra.

Similarly, in the present case, careful consideration of all
factors was required in order to fully protect Mr. Appis' due
process rights.

Because the potential aggravating circumstances

in this case are speculative in nature, centering around Mr.
Appis' psychological motivations, it was particularly important
for the trial judge to consider all available opinions, including
that of the licensed psychologist who submitted the Psychological
Evaluation.

Yet the judge failed to even mention Dr. Park's

recommendation for inpatient treatment.
The trial judge gave no indication whether he had weighed
the mitigating and aggravating circumstances listed on Mr. Appis'
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PSI as required by Utah Code Ann. §76-3-201(6)(e).

Even if he

did, it would not have been "with full information" and "careful
deliberation of all relevant factors" as required by the Strunk
case, due to the selective emphasis of the Diagnostic report.
Much of the information contained in the Evaluation is based upon
the perception by a single investigator that Mr. Appis "might"
fit the profile of a certain manipulative personality type (DE at
p. 4)

The investigator first presents this assessment in

speculative terms, referring to behaviors which Mr. Appis "could"
or "might" have learned (DE at p. 4 ) , and stating, "it is
certainly possible the defendant fits this description." (DE at
p. 4)

Yet the remainder of the report presents this possibility

as a certainty, leading to the investigator's conclusion that Mr.
Appis cannot be rehabilitated and presents a "threat to public
safety." (DE at p. 9 ) . The fact that this conclusion was
contradicted by the recommendation contained in the accompanying
Psychological Evaluation should have alerted the court to the
need to more carefully consider all relevant circumstances.
For example, the Diagnostic Investigator characterized Mr.
Appis as "perhaps an extreme threat to public safety."

However,

none of his previous or present crimes involved the use of
violence (PSI at p. 4 ) , a fact noted by the investigator himself
(DE at p. 8 ) . While this investigator saw in Mr. Appis' behavior
"intractable" criminality and "a tendency to victimize people"
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(DE at p. 8 ) , the Evaluating Psychologist interpreted this same
behavior in terms of Borderline Personality Disorder, absence of
self worth, lack of stability, and substance abuse (PE at p. 6) .2
Thus, the conclusions set forth in Mr. Appis' Diagnostic
Report presented the Court with an incomplete portrayal of his
motivations and circumstances, which contradicted the assessment
contained in the accompanying Psychological Evaluation.

In

addition, the imprisonment sentence recommended by the Diagnostic
Investigator exceeded the sentencing guideline shown by Mr.
Appis' Criminal History Assessment matrix, which placed him at a
probationary sentencing level (PSI Appendix at p. 11).
Because the recommendation contained in the Diagnostic
Report was contradicted by other information available to the
Court, it was particularly important that the judge carefully
consider all relevant circumstances in order to meet statutory
sentencing requirements.
any such deliberation.

Yet the record gives no indication of
The judge's failure to ensure "full

information" and "careful deliberation of all relevant factors,"
as specified in the Strunk case, constituted an abuse of
discretion.
B.

THE TRIAL JUDGE FAILED TO CONSIDER MR, APPIS'

2

The fact that most of Mr. Appis' crimes appear to be
substance-related may be seen as a mitigating circumstance; see,
e.g.,
State v. Kelly. 784 P.2d 144, 145 (Utah 1989), State v.
Schweitzer. 943 P.2d 649, 651-52 (Utah 1997).
-12-

NEED FOR REHABILITATION.
At sentencing, Mr. Appis acknowledged the continuing
difficulty caused by his alcohol problem and personality
disorders and expressed a desire to enter an inpatient treatment
program.

(Sentencing Tr. at pp. 5-6, 8)

Both of Mr. Appis'

evaluators agreed that he requires substance abuse treatment as
well as therapy for psychological issues (DR at p. 9; PE at p.
6) .
Current research into the effectiveness of substance abuse
rehabilitation indicates that treatment is effective in reducing
both further abuse and involvement in the criminal justice
system.2

As reported by Judge James L. Shumate, Utah Fifth

District Court, "the studies of substance abuse treatment
programs are uniform in their findings that education and
treatment, even if coerced by court intervention, are effective
and efficient under a cost-benefit analysis."4

In contrast,

J

Tate, David C , et. al. "Violent Juvenile Delinquents:
Treatment and Effectiveness and Indications for Future Action,"
50 Am. Psychologist 777, 779-80 (1995); Lipsey, Mark W. "Juvenile
Delinquency Treatment: A Meta Analytic Inquiry Into the
Variability of Effects" see Meta Analysis for Explanation 83, 98,
122-23 (Thomas D. Cook et. al., eds, 1992); Borduin, Charles M.
et. al., "Multisystemic Treatment of Serious Juvenile Offenders:
Long-Term Prevention of Criminality and Violence," 63 J.
Consulting and Clinical Psychol. 569 (1995); Henggeler,
Multisystemic Therapy: An Effective Violence Prevention Approach
for Serious Juvenile Offenders, 19 J. of Adolescence 47 (1996) .
4

38.

Shumate, James L., "What Are Jails For?" 10-APR Utah B.J.
Judge Shumate further noted, "[a] day-long seminar sponsored
-13-

increased criminal penalties appear to increase subsequent
criminal behavior rather than to discourage it, both in adults
and juveniles.5

According to Judge Shumate,

,!

[t]he Department of

Corrections does its best, with its limited resources, to provide
treatment within the prisons.

However, treatment programs are

limited and the waiting lists were lengthy when I last
inquired."r
Lane McCotter, former Utah Executive Director of Corrections
recently told the Legislative Judiciary Committee that, "[w]e
must look at options other than incarceration," describing such

by the Utah Substance Abuse and Anti-Violence Coordinating
Council in August of 1996 referred to study after study and
program after program in which treatment of addicted criminal
populations was effective in reducing the recidivism of those
individuals."
5

1991 B.Y.U.L.Rev. 351 at 371 Brigham Young University Law
Review 1991 Symposium on Family Law YOUTH CRIME AND THE CHOICE
BETWEEN RULES AND STANDARDS Lee E. Teitelbaum; Wolfgang, M,
R.Figlio & T. Sellm, Delinquency in a Birth Cohort 237, 243
(1972); Tittle, Crime rates and Legal Sanctions, 16 SOC. PROBS.
409 (1969); 1997 Utah L.Rev. 709 at 759 Utah Law Review 1997
JUVENILES TRANSFERRED TO CRIMINAL COURT: LEGAL REFORM PROPOSALS
BASED ON SOCIAL SCIENCE RESEARCH Richard E. Redding; Woolodredge,
Differentiating the Effects of Juvenile Court Sentences on
Eliminating Recidivism, 25 J. Rds. Crime & Delinq. 264, 281-82,
291-93 (1988). Forst, Martin L. & Martha Elin Blomquist,
"Cracking Down on Juveniles: The Changing Ideology of Youth
Corrections," 5 Notre Dame J.L. Ethics & Pub. Polic 323, 361-63
(1991).
6

Shumate, supra, n. 4.

-14-

options as "the only realistic alternative."7

The importance of

such alternatives has been reiterated by current Utah Executive
Director of Corrections Pete Haun° and also by Utah Governor Mike
Leavitt, who admonished,"[e]mphasis must be placed on improving
the ability of offenders to return to our communities as
productive citizens. . ."q
Utah Seventh District Judge K.L. Mclff recently commended
the efforts of the Utah Sentencing Commission to increase
sentencing alternatives for judges and to extend these options
south of Salt Lake City, noting that,"[a] wider range of
intermediate sanctions will serve the positive objectives of
matching programs with offender types, reducing competition for
prison beds, avoiding the adverse effects of length prison stays,
allowing societal engagement at a safe level, plus substantially
reducing the cost."

Mclff urged, n[t]he judiciary needs to lend

its supporting influence whenever possible."10

7

"Inmate Population Becoming a Crisis in Utah, Official Says,"
Deseret News, August 31, 1992.
8

Letter from Director Haun to Judge K.L. Mclff, September 29,
1998, quoted in Mclff, Judge K.L., "Getting Smart as Well as
Tough on Crime," 11-NOV Utah B.J. 41, 43 (1998).
9

1998 Five-year Offender Population Management Plan, page 1,
quoted in Mclff,
supra.
10

Mclff, supra at 43.
Judge Mclff concluded, "The ease and
!
comfort of the out of sight out of mind1 lockup remedy should
not blind us to the fact that it is temporary and, in most cases,
will have to be repeated over and over again unless thinking
-15-

In the present case, Mr. Appis is well postiticned to take
advantage of an inpatient treatment program.

As reported by both

the evaluating psychologist and the diagnostic investigator, Mr.
Appis shows a high average range of intelligence and is
intellectually capable of participating in a treatment program
(DE at p. 2; PE at p. 5 ) . Matthew Park, Ph.D., the trained
psychologist who interviewed Mr. Appis, completed a detaiiled
analysis of Mr. Appis' emotional history, including parental
rejection, depression, self-mutilation, absence of self-worth,
loss of concentration, failed relationships and antisocial
tendencies (PE at pp. 3-6). He further examined Mr. Appis1
history of substance abuse (Id. at p.3).

Dr. Park did not find

Mr. Appis to be threatening and untreatable as implied by the
Diagnostic Investigator.

Rather, he concluded his analysis with

a recommendation for inpatient treatment and specified the
objectives of addressing his Borderline Personality Disorder,
alcohol addiction, and low sense of self-worth (PE at p. 5) .
Dr. Park included a proposal for monitoring Mr. Appis'
progress through urinalysis and a structured aftercare component,
thus ensuring his continued focus on the above issues (PE at p.
5) .

Dr. Park further proposed the requirement of full time

patterns are altered, substance abuse and illiteracy addressed,
and work skills developed. Nor should our penchant for
punishment, though justified, overcome our sound judgments about
the wise and prudent use of scarce public resources."

-16-

employment, which would provide constructive activity for Mr.
Appis, potentially improving his sense of self-worth in
accordance with the above treatment plan.
Although the trial court's severe prison sentence appears to
be based upon the possible "threat to public safety" described by
the diagnostic investigator, this same investigator acknowledged
that "with a moderate and non violent criminal record, Mr. Appis
[sic] limited property crimes would seem at first sight to
diminish his criminal profile." (DR at p. 8)

As noted, Mr.

Appis' record shows no prior incidents of violence (PSI at p. 4 ) ;
nor did the present episode result in any physical harm to the
victim.

Although Mr. Appis has acknowledged the emotional harm

caused by his betrayal of a friend's trust (PE at p. 5;
Sentencing Tr. at pp. 9-10), his history and circumstances do not
support the finding of a "threat to safety" such as would justify
imprisonment.
The Diagnostic Evaluation expressed concern that Mr. Appis
had previously failed treatment and probation programs in
"numerous states." (DE at p. 9)

As reported at sentencing, Mr.

Appis did participate unsuccessfully in a single drug treatment
program in California; however this program did not provide him
with an opportunity for the individual counseling appropriate to
his diagnosed Borderline Personality Disorder (Sentencing Tr. at
p. 7; PSI at p. 7 ) . Inpatient treatment with individual
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counseling would provide Mr. Appis with an opportunity to
overcome this and other issues identified by his evaluating
psychologist, as well as his alcohol addiction(PE at p. 6 ) .
The trial Court's failure to seriously consider the
inpatient treatment alternative for Mr. Appis, despite the
recommendations contained in the Psychological Evaluation and the
PSI sentencing matrix, exceeded the bounds of his judicial
discretion in violation of

UTAH CODE ANN.

§76-3-201(6) (z) .

II. THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING TO
STATE THE REASONS FOR MR. APPIS1 SENTENCE AS REQUIRED BY
UTAH CODE ANN. §76-3-201(5).
In delineating procedures for sentencing,

UTAH CODE ANN.

§76-

3-201(5) states, "The court shall set forth on the record the
facts supporting and reasons for imposing the upper or lower
term."

In State v. Bell, 754 P.2d 55, 60 (Utah 1989), the Utah

Supreme Court elaborated, "the court must identify an weigh all
circumstances when sentencing, even if the sentence is the middle
mandatory term."

Yet, in announcing the present sentence, the

trial judge did not give supporting facts or reasons for imposing
the maximum prison penalty for Mr. Appis' felony charge.
In the Criminal History Assessment included in Mr. Appis'
PSI, he was rated by number on the basis of prior convictions and
supervision history and placed into a matrix as a guideline for
sentencing which indicated a penalty of probation for his third
degree felony (Appendix to PSI, p. 11) . Despite this rating, and
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with very little discussion, the judge imposed the statutory
maximum of zero to five years' imprisonment.
As established in Solem v. Helm, 463 U.S. 277, 292 (1983), a
criminal sentence must be proportionate to the crime for which
the defendant has been convicted, taking into consideration the
gravity of the offense and the sentences imposed on other
criminals in the same and other jurisdictions.

See State v.

Bishop, 717 P.2d 261, 269 (Utah 1986); State v. Monson, 928 P.2d
1017 (Utah 1996).

Doubts in enforcement of penalties must be

resolved against the imposition of harsher punishment.

State v.

Barker, 624 P.2d 69 (Utah 1981).
Although the present trial court stated its belief that the
Diagnostic Report had correctly assessed Mr. Appis'
circumstances, the court did not explain its choice of prison
over the more productive alternative of inpatient treatment.
noted in Section I.A., supra,

As

he failed to even mention specific

factors supporting his decision, relying instead upon the opinion
of a single investigator which was contradicted by Mr. Appis'
Psychological Evaluation.
By failing to explain the supporting facts and reasons for
his imposition of a sentence disproportionate to Mr. Appis'
crime, contrary to the recommendation of the Evaluating
Psychologist and in excess of the matrix guideline, the trial
judge violated the requirement of Section 76-3-201(5) and
exceeded his discretion.
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CONCLUSION
Because Mr. Appis has demonstrated his suitability for an
inpatient alcohol treatment program rather than imprisonment, the
trial judge exceeded his discretion by failing to give serious
consideration to treatment as an alternative to prison.

The

judge in this case violated

by

UTAH CODE ANN.

§76-3-201(6)

(E)

failing to make a careful and fully informed deliberation
concerning aggravating and mitigating circumstances.
violated

§76-3-201(6)

UTAH CODE ANN.

(D)

He further

by failing to state for the

record supporting facts and reasons behind his sentencing
decision.

Because this abuse of discretion violated Mr. Appis'

right to due process, this court should reverse and remand this
case for resentencing.
DATED THIS 27th day of July, 2000.

H^ppy J. Morgan
Attorney for Appellant
CERTIFICATE OF SERVICE
I hereby certify that on this the 27th day of July, 2000, I
caused to be served two true and correct copies of the foregoing
Appellant's Brief by first-class postage pre-paid mail to the
following:
Assistant Attorney General
Attn. Appellate Division
160 East 300 South, 6th Floor
P.O. Box 140854
Salt Lake City, Utah 84114
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IN THE SEVENTH JUDICIAL DISTRICT COURT
IN AND FOR GRAND COUNTY, STATE OF UTAH
Criminal No. 9917-056
Held m

the Courtroom of said Court, at Moab, Grand

County, State of Utah, on March 15, 2000, present the Honorable
Lyle R. Anderson, District Court: Judge.
THE STATE OF UTAH,
Against: DANIEL ROBERT APPIS,
DOB: 11/06/74
JUDGMENT AND COMMITMENT TO UTAH STATE PRISON
William L. Benge for Plaintiff
Happy Morgan for Defendant
This being the day and hour fixed for pronouncing
judgment in this case, and the defendant being present in Court
and represented by counsel, Happy Morgan, and defendant having
heretofore entered a plea of guilty to the crimes of:
THEFT, a Third Degree Felony; and the defendant stating to the
Court that there is no legal reason to advance why judgment
should not be pronounced, the Court now pronounces the judgment
and sentence of the law as follows, to-wit:

That you, DAN APPIS,

be imprisoned in the UTAH STATE PRISON for a term of NOT MORE
THAN FIVE (5) YEARS with credit for time served.

1

You, DAN APPIS, are hereby REMANDED to the custody of
the Sheriff or other proper officer of the Grand County Jail for
transfer to the custody of the Utah State Prison.
DATED this /5^?day of March, 2000.
BY THE COURT:

D^i

William L. Benge
Grand County Attorney

Ly^^R. Anderson
District Court Judg

2

CERTIFICATE OF DELIVERY
I hereby certify that on the /5

~day of March, 2000, I

hand delivered or mailed, postage prepaid, a true and correct
copy of the above to Happy Morgan, Attorney for Defendant, 8
South 100 East, Moab, Utah 84532; Department of Corrections,
Adult Probation and Parole, 1165 S. Hwy. 191, St. 3, Moab, Utah
84532; Grand County Sheriff, 125 E. Center, Moab, Utah

Jiu

3

/rftl^ic/z

84532.
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PRIVATE
STATE OF UTAH

ADULT PROBATION AND PAROLE
Region VI, Moab Office
1165 South Highway 191, Suite #3
Moab, Utah 84532
Telephone: (435) 259-3790

PRESENTENCE INVESTIGATION REPORT
Date Due: 12/26/1999
Sentencing Date: 01/05/2000

JUDGE LYLE R. ANDERSON
MOAB
(CITY)

WILLIAM CHRISTENSEN

NAME: Daniel Robert Appis
ALIASES: Dan Appis; Dan Robert
ADDRESS: Homeless
BIRTHDATE: 11/06/74 AGE: 25
BIRTHPLACE: Rochester, NY
LEGAL RESIDENCE: California
MARITAL STATUS: Single
INTERPRETER NEEDED: No

SEVENTH DISTRICT

COURT

GRAND
UTAH
(COUNTY)

CONTRACT INVESTIGATOR

COURT CASE NO: 991700056
OBSCISNO: 00137350
CO-DEFENDANTS: None
OFFENSE: Theft, Third Degree Felony.
PLEA: Guilty DATE: 11/17/99
PROS. ATTORNEY: William L. Benge
DEF. ATTORNEY: Happy Morgan

PLEA BARGAIN: There is no plea bargain in this case. The defendant plead guilty as charged.
SOURCE OF INFORMATION: Grand County Attorney's Office and Seventh District Court.
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PRESENTENCE INVESTIGATION REPORT
DANIEL ROBERT APPIS

OFFICIAL VERSION OF OFFENSE: Sometime between March 24, 1999 and April 4, 1999 a
wedding ring belonging to Lara Prather was stolen from her residence. Ms. Prather was contacted
on April 3,1999 by an acquaintance who told her the defendant was trying to sell a ring. The friend
was aware the defendant had been staying with Ms. Prather and was concerned the ring might be
hers. Ms. Prather returned to her residence in the early morning hours on April 4, 1999 and
discovered the ring was missing. She tried to locate the defendant the following day, but couldn't
find him. She contacted the Grand County Sheriffs Office and reported the theft. On April 29,1999
Detective Steve White contacted the defendant to question him about the theft of phone cards from
the Lazy Lizard Hostel. During the interview, the defendant admitted stealing the ring and selling
it. He stated that he sold it at a bar and could not remember who he sold it to. A warrant of arrest was
obtained and the defendant was arrested and charged with the theft. He posted bail on the charge then
left the State, failing to appear for Court. The defendant was arrested in San Diego, California on an
arrest warrant and returned to the State of Utah to answer to the charge.
SOURCE OF INFORMATION: Grand County Sheriffs Office Case No. 990265.

DEFENDANT'S VERSION OF OFFENSE: Around the end of March 991 was assulted in Moab,
Utah approx two days after the assult I met Laura Prather at a bar at Moab. We discussed numerous
topics one of which being the injuries I was suffering firom. With her knowing of my being
homeless she asked me if I wanted to stay with her at her residence while my injuries healed. I
agreed. For one week we had a sexual relationship and became friends. During that time she
purchased food, drugs, alcohol, cigarettes etc., forme and herself. After 1 week I felt I was imposing
and decided to leave but knowing I would be homeless I took it upon myself to take her ring without
thinking.
After seeing her numerous times after pressing charges, I realize what I have done and how
much I have hurt her. I do regret taking the ring due to the hurt Ive caused her and for the improper
use I received by giving it to a third party (alcohol). If I wasnt feeling regret I feel I wouldnt have
given (volontarily) all the info about the ring when confronted by officers yet I still feel i was
unjustifiable.
11/17/99

I si

Daniel Appis

SOURCE OF INFORMATION. Presentence Investigation Packet.

CO-DEFENDANT STATUS: There are no co-defendants in this case.
SOURCE OF INFORMATION: Grand County Attorney's Office and Seventh District Court.
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VICTIM IMPACT STATEMENT: The victim, Lara Prather, provided a victim impact statement
in this matter. Ms. Prather's statement is typed verbatim:
I believe Dan Appis should be sentenced to the full extent allowed by law. I hope that includes
restitution at least for the $250 out of my pocket that I had to pay to keep my phone service. I
believe Dan Appis to be completely without honor and I have no doubt that even if ruled by the
Court I will not recover even that, much less the value of the ring stolen, $2300.1 hope he is also
sentenced to jail although I know no matter how much time he spends in jail, he will return to crime,
stealing from the very people who try to help him. Every person who's life he touches is affected
negatively. He will find every way to use, abuse, lie, cheat, and steal. He disrespects every human
life he touches. I believe he's a pathological liar, a sociopath. People who live by no rules, no moral
codes and respect no-one are very dangerous people.
/s/ Lara T. Prather

12/3/99

SOURCE OF INFORMATION: Victim Impact Statement from Lara T. Prather.

RESTITUTION:
COURT CASE #

COUNT #

VICTIM

AMOUNT

991700056

1

Lara T. Prather

$2,300.00

SOURCE OF INFORMATION: Victim Impact Statement from Lara T. Prather.

CUSTODY STATUS: The defendant was arrested in San Diego, California on a Criminal Arrest
Warrant on October 14,1999. He was extradited to Utah and booked into the Grand County Jail on
October 25,1999 where he is awaiting sentencing.
SOURCE OF INFORMATION: Grand County Jail.

LAW ENFORCEMENT STATEMENT: This agency did not request input from law enforcement
concerning this case.
SOURCE OF INFORMATION: Department of Corrections Files.
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JUVENILE RECORD: During the Presentence Investigation interview, the defendant said he had
been charged with Destruction of Property in Caledonia, New York as a juvenile. He was ordered
to pay restitution in the amount of $2,500 and placed on probation for a period of five years.
SOURCE OF INFORMATION: Presentence Investigation Packet.

ADULT RECORD:
DATE

AGENCY

OFFENSE

DISPOSITION

1993

Rochester, NY

Possession Marijuana

Jail - Term Unknown

08/20/94

Rochester, NY

Forgery

$225 Fine; 1 Year Probation

1994

Attica, NY

No Insurance, No Reg.

15 Days Jail.

1995

Rochester, NY

Petit Larceny

$144 Fine + Restitution

1996

Rochester, NY

Possession of Marijuana

$100 Fine

1998

San Diego, CA.

Use of Cocaine

Rehab; 12 Months Probation

3/29/99

Grand Co. S.O.

Theft

Dismissed

4/13/99

Grand Co. S.O.

Public Intoxication
Obstructing Justice

$50 Fine
$555 Fine

4/27/99

Grand Co. S.O.

Theft
Criminal Mischief
Failure to Appear

$204 Restitution
$555 Fine
Dismissed

10/14/99

Grand Co. S.O.

Theft

Present Offense

SOURCE OF INFORMATION: Utah Criminal History I. D. No. 00605775, FBI I.D. No.
289057TA4, NCIC, Interstate Identification Index, Utah Statewide Warrants, Presentence
Investigation Packet, Grand County Justice Court.

DRIVING HISTORY: Records indicate the defendant does not have a Utah Driver's License.
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SOURCE OF INFORMATION: Utah Driver's License Query.

PENDING CASES: There are no pending cases against the defendant at this time.
SOURCE OF INFORMATION: Seventh District Court, Grand County Attorney's Office

PROBATION/PAROLE HISTORY: The defendant reports being on probation as a juvenile in
New York. Records also indicate past probation as an adult in New York. The defendant stated he
was on informal probation in California for a drug charge. He said that he has failed to complete any
of the periods of probation successfully.
SOURCE OF INFORMATION: Presentence Investigation Packet.

BACKGROUND AND PRESENT LIVING SITUATION. Daniel Robert Appis was born
November 6,1974 in Rochester, New York, the youngest of two children, to Mike and Debra Appis.
The defendant's parents divorced when he was age two because of the father being abusive to the
mother. The defendant moved to Nevada with his mother where he lived until age six. They moved
back to New York and the defendant was sent to live with his father. He describes his father as
abusive, beating him and putting him in the hospital three different times. The defendant also reports
being sexually molested by his step-mother. He was diagnosed with Identity Disorder w/Depression
and Self-Abusive Behavior at age 15 and was sent to the East Rochester Psychiatric Center where
he spent four weeks. The defendant then lived in a group home for a short time before returning to
live with his mother. The defendant reports being in special education in school. He did not get
along with other students well. He reports a close bond with his older brother. The defendant felt
unloved and did not have a family relationship after his brother left. The defendant became addicted
to drugs at age 16 or 17. He started stealing and committing crimes to support his habit. After a
failed relationship, the defendant moved to San Diego to live with his brother. The relationship was
not good because the brother was in the Navy. The defendant then moved to Moab where he was
charged with this crime. He considers himself homeless because he has nowhere to go.
SOURCE OF INFORMATION: Presentence Investigation Packet.

MARITAL HISTORY: The defendant has never been married.
SOURCE OF INFORMATION: Presentence Investigation Packet.
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EDUCATION: The defendant attended schools in New York. The last school attended was in East
Rochester. The defendant dropped out of school because of psychiatric problems. He received his
GED in 1993 while in the Monroe County Jail. He plans to continue his education sometime in the
future, but is undecided on the place or the field of study.
SOURCE OF INFORMATION. Presentence Investigation Packet.

GANG AFFILIATIONS: The defendant denies any present or past affiliation with gangs.
SOURCE OF INFORMATION: Presentence Investigation Packet.

PHYSICAL HEALTH: The defendant describes his physical health as "good." He does suffer from
hypoglycemia and allergies, but denies any serious or chronic health problems. He has been
hospitalized in the past with spinal meningitis, but denies taking any prescription medications at this
time.
SOURCE OF INFORMATION: Presentence Investigation Packet.

MENTAL HEALTH: The defendant describes his mental health as "unstable." The defendant
reports spending 8 months in the East Rochester Psychiatric Center in 1988 or 1989. Records
indicate he was there for four weeks in 1990. He was diagnosed with Identity Disorder w/
Depression and Self-Abusive Behavior. Records also indicate "remarkable interpersonal
difficulties" coupled with "much lying and stealing." The report also said counseling was of little
benefit because of the defendant's low motivation. The defendant admits three suicide attempts, in
1994, 1995, and 1997. The defendant has taken prescription medication in the past for his mental
and emotional problems. He has not been on any medication for the past two years. He believes he
is in need of counseling stating that he "needed to talk about his past or he becomes unstable." The
defendant reports being the past victim of physical abuse from his father and step-mother. He also
said his step- mother sexually molested him as a child.
SOURCE OF INFORMATION: Presentence Investigation Packet.

ALCOHOL HISTORY: The defendant began using alcohol at age 11. He reports his present use
as "two to three cases of beer per week and 2-3 liters of liquor. His last use was in August of 1999.
He does feel he abuses alcohol and has been a participant in a treatment program through the
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ALCOHOL HISTORY: (continued) Salvation Army in San Diego, California. He did not
complete the program. The defendant admits he was under the influence of alcohol when he
committed the present offense and states that all of his crimes are drug or alcohol related. He
expressed his desire to enter a treatment program again, but stipulated that it must have individual
counseling to allow him to talk about his past. He said group therapy sessions do not work for him.
SOURCE OF INFORMATION: Presentence Investigation Packet.

DRUG HISTORY: The defendant began using drugs at age 11 or 12. The defendant attributes his
use of drugs to his family problems. He admits the past use of Cocaine, Crack, Hashish, Heroin,
Marijuana, Methamphetamine, and LSD. He used Marijuana and Crack on a daily basis. He has
been in treatment programs before, the most recent being through the Salvation Army in San Diego,
California. He expressed a desire to enter into an inpatient program if it has individual counseling.
He also admits committing his past crimes to obtain funds and drugs to support his habit.
SOURCE OF INFORMATION: Presentence Investigation Packet.

EMPLOYMENT HISTORY: The defendant reported no employment history. He stated that the
longest job he ever had was for six months. He has quit most of his jobs due to changes in his
residence. He was unemployed at the time of his arrest in California.
SOURCE OF INFORMATION: Presentence Investigation Packet.

FINANCIAL SITUATION: The defendant was in a substance abuse treatment program in
California at the time of his arrest. He was staying with his brother who provided the living
expenses. He reports no source of income due to incarceration and was vague about his income
before coming to jail. He reports past due obligations of approximately $20,000 in fines and hospital
bills. He denies the ownership of any bank accounts, vehicles, or any other real property.
SOURCE OF INFORMATION. Presentence Investigation Packet.

MILITARY RECORD: The defendant has never served in any branch of the Armed Forces.
SOURCE OF INFORMATION: Presentence Investigation Packet.
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COLLATERAL CONTACTS: The defendant's mother was contacted by telephone and asked to
provide letters of character reference. As of the writing of this report, no information has been
received from her.
A Collateral Contact Packet was also sent to Debbie Gilger at the request of the defendant. Ms.
Gilger responded, but asked that her information be kept confidential. In summary, she said the
defendant took advantage of her and stole from her. She would not offer to help him. She is afraid
of him and asked that he not be released back into the community.
The defendant provided a hand written letter which is typed verbatim:
Dear Mr. William Christensen,
During my stay at the Grand County Jail I have contacted an old friend of mine. She resides here in
Moab. She understands that I prefer to get on with my life and in doing so I must finish my probation
and pay all fines & restitution. You had mentioned it being difficult without an address and
residence. She informed me that if I wish to complete probation, that she will allow me to live with
her. She will also help me in conditions to probation as staying sober and finding employment. I am
hoping you will recommend probation for me in conditions that I stay sober, attend AA meetings,
make payments and follow up w/ officer. I now plan to begin a sober life without crime for I regret
what I've done to the people in my past. Thank you for your time.
Address:
3341 South Redcliff
Moab, Utah 84532

/s/Daniel Appis

EVALUATIVE SUMMARY: Daniel Robert Appis is a 25 year old male appearing before the
Court for sentencing on one count of Theft, a Third Degree Felony. The defendant stole a wedding
ring valued at $2300 from an acquaintance he was staying with and sold it.
The defendant developed a substance abuse problem as a teenager, a problem he attributes to coming
from a dysfunctional family. His family relationships are strained, except for his relationship with
his older brother. The defendant has a history of psychological and emotional problems and has
spent time in a psychiatric treatment program. The defendant reports three suicide attempts since
1994 and participates in self- mutilation behavior when he becomes emotionally and mentally
unstable. He also has a significant criminal history, both as a juvenile and adult. He has participated
in substance abuse treatment programs, the most recent a program through the Salvation Army which
was court ordered following a conviction on a drug offense in San Diego, California. The defendant
reports he did not complete the program successfully. He was arrested on a warrant for the present
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EVALUATIVE SUMMARY: (Continued) charge while there. The defendant expressed his
willingness to participate in another substance abuse program if it has individual counseling so he
can resolve issues of his past. He says that programs with group counseling sessions are not
effective for him. At present, he considers himself homeless and without much of a support system.
The defendant did provide a letter wherein he states he has a person in the Moab area willing to let
him stay in her home and who is willing to support him in his efforts at staying clean and sober if
given the privilege of probation, but the defendant fails to give a contact name. The defendant
admitted during the Presentence Investigation interview that he has never been able to complete a
probation successfully. Several members of the community, including the victim and a collateral
contact, have expressed concern about the defendant being released back into the community to
victimize others. The concerns are based on his past abuse, theft and deception of those who have
tried to help him. While at the Grand County Jail on another matter, this investigator observed the
defendant and another inmate get into a verbal argument. The defendant immediately became hostile
and aggressive and the argument almost escalated into a physical altercation. Jail officials were
forced to lock the defendant down for the protection of both parties.
After consideration of the defendant's past criminal history, his mental and emotional problems, and
the circumstances surrounding this case, it is the opinion of Adult Probation and Parole that the
defendant should be referred for a Diagnostic Evaluation to better determine his needs before the
imposition of sentence in this matter.

RESPECTFULLY SUBMITTED,

I si William Christensen
WILLIAM CHRISTENSEN, INVESTIGATOR

APPROVED,

L

ROBElTf R. VALERIO, SUPERVISOR
Attachments:

Matrix

AGENCY RECOMMENDATION
It is respectfully recommended by the staff of Adult Probation and Parole that the defendant, Daniel
Robert Appis, Court Case No. 991700056, be referred for a Diagnostic Evaluation at the Utah
State Prison before sentence is imposed.

RESPECTFULLY SUBMITTED,
/s/ William Christensen
WILLIAM CHRISTENSEN, INVESTIGATOR
APPROVED,

ROBERT R. VALERIO, SUPERVISOR
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Aggravating and Mitigating Circumstances Associated with
Mandatory Imprisonment Sentences
Senate Bill 26 passed by the 1996 Legislature established mandatory imprisonment for those
convicted of murder and certain sex offenses, Tne court shall order imposition of the indeterminate term of
middle severity unless aggravating and mitigating circumstances justify departnre accordingly. The length
of the presumed indeterminate sentence is either ten years or five years depending upon the specified crime
of conviction. See Tamil, Aggravating circumstances may exist which justify an upward departure to an
indeterminate TnfnTmnm offifteenyears where applicable, again depending uponftecrime of conviction.
Sinrflariy, mitigating circumstances may justify a downward departure to six years vmere applicable. The
responsfoility to weigh aggravating and mitigating circumstances in each case rests wife the individual
judge. The pre-sentence investigator should circle the number of any aggravating or mitigating
circumstance that merits consideration by the court and the page number of the pre-sentence report where
the circumstance is discussed.
TMs list of aggravating and mitigating factors is non-exhaustive andffinstrative only.
Aggravating Circumstances
The following aggravating circumstances should only be considered if they are not an element of
the offense.
PSTPage
1. The victim suffered substantial bodily injury.
2, The offender has an extensive prior history of such, offenses- Extensive history could be
dependent on number of victims, length of involven ?ent, number of incidents, or
continued involvement subsequent to airesL
3. The offense was characterized by extreme cruelty or depravity.
4. The victim was unusually vulnerable.
5. There existed a relationship of special trust or offender was in position of authority
overvictim(s).
6. Offender has previously failed to complete treatment or has completed trratmrnf and
reoffended.
7. Other
Mitigating Qrcmnstances
1. The offense represents a single incident with the offender having no prior Hsray of such
offenses.
2. The offender v?as exceptionally cooperative with law enforcement
3. incest offender has strong, supportive family relationships,
4. Offender is a good candidate for a recognized treatment program. Substznce abuse
treatment may be appropriate if the offense was specifically substance related
5. Developmental disabilities of the offender may be considered in mitigation ifhighly
structured alternatives can be utilized to control the offender's criminal behavior.
6. Other
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AGGRAVATING AND MITIGATING CIRGDMSTANCES
(Use Fonn 3 also for Mandatory Imprisonment Sex Offender Sentences)
Circle the numbers of circumstances that may justify departure from the guidelines. Kefereace the page numfaer
of the presentence investigation where the judge can find snooortive information.
Tliis list of aggrayating and mitigating factors is non-eThanstjye and Hinstratiye only.
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Addendum ~III~

DIAGNOSTIC EVALUATION REPORT
STATE OF UTAH
DIVISION OF INSTITUTIONAL OPERATIONS
DEPARTMENT OF CORRECTIONS
Date Referred: 1/5/2000

Sentence Date: 3/15/2000

JUDGE LYLE R. ANDERSON SEVENTH DISTRICT COURT
MOAB CITY

GRAND COUNTY

MARK DENERIS
DIAGNOSTIC INVESTIGATOR

NAME: Appis, Daniel
BIRTH DATE: 11/6/74
AGE: 25
BIRTHPLACE: Rochester NY.
MARITAL STATUS: Single
OBSCIS#: 00137350

COURT CASE: 997100056
OFFENSE: Theft, Third Degree Felony
PLEA: Guilty
DATE: 11/17/99
PROSECUTOR: William Benge
DEFENSE ATTY: Happy Morgan

ISSUES OF SPECIAL CONCERN IDENTIFIED BY THE COURT:
Adult probation and parole departed from the matrix guideline recommendation of
probation, in order to explore the defendant's possible psychological problems.
TIME IN CUSTODY:
After he was arrested in San Diego California, on October 14, the defendant was extradited
to Utah and placed in Grand County Jail on October 25. The defendant was transferred
to the Diagnostic Unit on 1/7/2000, and as of his sentencing date of 3/15/2000 he will have
been incarcerated for total of 169 days, if his time in San Diego is included.
PENDING CASES: The defendant was on probation in San Diego California, at the time
he was extradited, but according to documents submitted by the defendant and my
confirmation of those documents with San Diego Superior Court, the probation has been
stayed, pending his lawful reentry into the State of California. Should he renter, he must
report to San Diego Superior Court within 10 days. Otherwise, California has no further
interest in the case. The defendant's termination from the court ordered Salvation Army,
program was confirmed by the documents. The case numbers are M766720, M763026,
M755460, and include the offense of Unlawful Acts, Possession of Firearms and
Possession of a Controlled Substance, all health and safety violations.
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CRITICAL AREAS:
In review of the available information, the Diagnostic staff has identified the following
critical areas for the Court to consider when pronouncing sentence:
1.

Psychological Evaluation: Matthew G. Park, Ph.D., has diagnosed the defendant
as having Alcohol Dependence with Physiological Dependence in Institutional
Remission; Cocaine, Dependence with Physiological Dependence in Sustained Full
Remission and Borderline Personality Disorder, with Antisocial Traits.
Prior mental health treatment, evaluations or problems: The Rochester Psychiatric
Clinic of New York treated the defendant for four weeks in 1990, and diagnosed him
with Identity Disorder with Self Abusive Behavior. Low motivation on his part
impeded successful counseling and he has also taken medications for mental and
emotional problems. Lying and stealing are recurring behavior problems for the
defendant. Mr. Appis said he has engaged in both suicide attempts and self
mutilation in response to stress. He reports his childhood sexual molestation by his
step mother, and his fathers physical abuse of both the defendant and his mother.
His parent's divorce, and unstable living arrangements were also reported. The
defendant was a resource student in school and had social conflicts with peers.
Intellectual testing reveals the defendant, with a high average range of intellectual
functioning, is capable of participating in treatment programs requiring written or
reading assignments.

2.

Substance Abuse History: The defendant reports he has abused the following
controlled substances: Marijuana, Cocaine, (Crack), LSD and Alcohol, from
adolescence to his early to mid twenties, and Methamphetamine and Heroin three
times each, two years ago.
Mr. Appis said he began abusing alcohol, in huge amounts (Several cases of beer
per week) as a substitute for reduced cocaine and methamphetamine abuse. His
crack and marijuana abuse were often daily for extended periods, and he said all
his offenses were related to or intended to support his drug and alcohol abuse.
As a probationer for a drug offense, the defendant failed to complete the court
ordered Salvation Army Program in San Diego, due to his preference for individual
over group therapy. He claims to have finished the Monroe County Corrections
Drug Program, in 1993.
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4.

Criminal History: The defendant's arrest history is substantial and includes the
current offense, and arrests and convictions for forgery, petit larceny, cocaine use,
marijuana possession, theft, public intoxication, criminal mischief and failure to
appear, as an adult. He reports a juvenile offense of destruction of property.
Current Offense: Between March and April of 1999, the defendant stole a wedding
ring belonging to Lara Prather, at whose home he had been staying. A friend told
Ms. Prather the defendant was trying to sell a ring she feared might belong to Ms.
Prather and the victim than found her ring was in fact missing. When questioned
as a suspect in the theft of Motel phone cards, the defendant admitted stealing the
ring and selling it at a bar.
In his version the defendant said he had been homeless, was invited to live with Ms.
Prather, and entered a sexual relationship with her which grew into friendship. He
prevailed upon her generosity to receive food, cigarettes and alcohol from her. Not
wishing to impose further, he claims, he left her home but knowing he needed
money, took her ring to sell for food.
After posting bail for the presenting offense, the defendant failed to appear for
sentencing, absconded to San Diego from which he was extradited and was
returned to jail and court.
Ms. Prather told the PSI investigator the defendant lies, cheats and uses people,
is a pathological liar and sociopath who is devoid of honor and damages the lives
of everyone he contacts.
It is a disturbing postscript to all this, that Debra Gilger, a woman with whom the
defendant had purported to live, if released into the community, has emphasized
her fear of the defendant who has taken advantage of, and stolen from her. She
does not wish to assist him and hopes he will not be released from incarceration.
Mr. Appis admits living with and stealing from yet another woman named Amanda,
who had taken a maternal interest in him, and until I confronted him for his
presumption, had entertained hopes of moving back in with her, following a
reconciliation.
He recalls one episode when he was 18, during which he made exhaustive efforts
to track down an estranged girlfriends new boy friend, only to befriend that
individual, and join him at the young woman's front door, to confront, humiliate and
intimidate her.
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From the above cases, Mr. Appis' habitual exploitation of women, and his controlling
approach toward relationships seems evident.
Restitution $2300.00 restitution has been requested.
Past Probation: The defendant reports past unsuccessful Juvenile and adult
probation periods in New York and another unsuccessful probation period in
California. While under the latter supervision, he was extradited to Utah, for the
presenting offense.
PERFORMANCE DURING DIAGNOSTIC EVALUATION:
Participation in Criminal Thinking Errors Assessment Group: While undergoing the
Diagnostic Evaluation, the defendant participated in our Criminal Thinking Errors
Assessment Group, and was directed to submit written assignments including a Victim
impact statement, a thinking errors list, an autobiography and a criminal history summary.
The group is designed to encourage offenders in identifying their criminal thinking errors,
and responsible alternative belief systems. Our determination of whether an offender is
amenable to treatment is based, in part, on progress evident during group sessions.
The defendant's Diagnostic assessment group participation was exceptional in
demonstrating the defendant's clear and quick grasp of relapse preventions strategies, and
the cognitive restructuring curriculum. While this assessment is very positive at face
values, it comes with numerous remonstrations. With his understanding of treatment and
relapse prevention concepts, the defendant has a largerthen average burden of explaining
why he has chosen to continue crime and substance abuse, until very recently, in spite of
his obvious prior knowledge of preventatives and correctives.
The defendant's past
behavior shows a strong conformity to antisocial and sociopathic tendencies, and people
with such traits are notorious for appearing very pro-social, articulate, and personable as
they verbalize all the best intentions and shrewdest insights as a facade to conceal a
deeply intrenched substratum of criminality. It is certainly possible the defendant fits this
description. With his ability to dissemble, he has often harmed those who care for and trust
him, and could similarly manipulate treatment providers and probation officers attempting
to assist him. Indeed, treatment programs, might have had no other effect, than to teach
him about the workings of the human mind, thereby facilitating his manipulation of others,
while also helping him to recognize and mimic the pro-social thoughts and behaviors
expected of him. Past treatment might therefore have been counterproductive as his
continued crime suggests, and future treatment might only deepen his criminality.
Of additional concern is that Mr. Appis did not submit his written assignments until weeks
after the two week deadline.
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Major thinking errors reported or exhibited by the defendant included: Good Person
Stance, Victim Stance, Lack of Initiative, Lack of Empathy, Criminal Anger, Criminal
Excitement, Criminal pride, Superoptimism, Uniqueness, Pretentiousness, Failure To Profit
By Experience, failure to assume obligations, and Corrosion and Cut off.
Ruminating upon his unhappy childhood, Mr. Appis presumes himself a victim of fate,
entitled to exploit and distrust others, and determined to hurt them before they hurt him.
His fear and hostility precludes stability, as he alters both his persona and his place in the
world, so as to present a moving target, which malefactors can scarcely recognize or
corner let alone harm.
Because he is bored with routine, craves novelty and excitement, lacks initiative and
distrusts others, Mr. Appis is reluctant to commit himself to any person, purpose, vocation
of belief system for any length of time. He is readily side tracked by new enticements,
opportunities and novelties, and breaks obligations in order to pursue new directions which
ultimately lead nowhere. Mr. Appis lives life without a fixed plan, or stable base of support,
thereby avoiding intimacy, accountability, or even a stable body of memories which would
enable him to learn from past mistakes. He copes with remorse with spasmodic efforts to
reinvent himself, hoping a frequent change of locations, friends, jobs or opinions will
somehow how wipe the slate clean and enable him to start anew, with out atoning for his
past. With few stable relationships, he can adopt any false personality which suits his
whim, and by the time others become close enough to penetrate his numerous facades,
he had moved on to play out his characterization in another locale.
Mr. Appis rootless peregrinations detach him from any sense of belonging which in turn
enables him to divorce himself from relationships, obligations, or consequences, but most
of all from the rules, and laws governing the communities through which he moves. He can
thereby pose as a law unto himself, with no fixed home, and no obligation to adhere to
local moral, social or legal codes. He becomes therefore a nomad, both physically and
morally, bound to nothing but his own shifting whims.
To cover his tracks, Mr. Apis has learned to be all things to all people, a perennial
chameleon whose false heirs and pretensions make him a stranger to himself and others.
He has become a prisoner of his own dissimulation, as he expends great energy in
maintaining his myriad masks and mutually contradictory lies, without arousing suspicion
among the various people who succumb to his manipulations.
Mr. Appis manipulates people, especially older women into liking him or offering assistance
by presenting good manners, intelligence and ingratiating behavior which is a surprising
departure from the tough, taciturn and belligerent persona, he projects, on first
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acquaintance. Because he thus manipulates others into offering unsolicited succor, the
defendant feels justified in using and exploiting them as though he had their permission,
and their cooperation made them willing targets. As he moves from place to place, he
moves from victim to victim, sometimes intending to exploit them, and at others simply
taking the opportunity to do so, when the chance arises. Throughout, he avoids the kind
or true intimacy which will permit his companions to see through his dishonesty or to
develop expectations of reciprocity. Keeping his distance also enables him to avoid
sensitivity and remorse concerning those he uses.
Mr. Appis has numerous boundary issues. I admonished him against having personal
conversations with staff members (Diagnostic Office Clerks) and he was quite
argumentative. The defendant began to understand my concern, and said he had
alienated his attorney, Happy Morgan by having an affair with her secretary, and admitted
this occurred when he gradually began to introject increasingly personal content to his legal
consultations with the paralegal. I told the defendant he had himself, by fraternizing with
the paralegal, created the situation whereby a conflict of interest might seem apparent, and
had no one to blame but himself. He than expressed concern his attorney might not fairly
represent him, because she resented his behavior with her paralegal, and I suggested he
seemed now to be trying to use the episode, as a justification to claim he did not receive
due process. I reminded him he had abused victims repeatedly after manipulating them
to gain trust and affection, only to portray himself as a victim when they justly asserted their
opposition. The defendant became more inclined to listen, stopped arguing but still denied
he had fraternized with another patient at Salvation Army or had any manipulative intent
in conversing with the Diagnostic Clerical technicians. Unfortunately, almost immediately
after I had admonished him in group against inappropriate friendliness toward staff
members, he again pushed boundaries. According to Officer Tamara Schirle, after one of
the office technicians asked the defendant and another inmate to remain after group to
move boxes and stamp envelopes, he replied in a seductive tone, "anything for you!"
Interviews with this Agent: During our lengthy discussion of the issues raised in
assessment group, the defendant and I explored numerous possible conclusions regarding
his criminality. Mr. Appis is intelligent, but his learning curve is greatly impaired by his
unwillingness to ask for help or demonstrate fallibility, in an effort to learn. Afraid to reveal
any vulnerability, he uses manipulation to feign knowledge, and avoids the embarrassing
questions, pleas for help and admissions of ignorance which would enable him to actually
learn from those who might teach him. Wanting to have all the answers himself, he is
reluctant to listen to others, and directs most of his considerable insight into delving into
the minds of those he might manipulate, not exploring his own mental processes as a
prerequisite to reform.
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The defendant distrusts people in general, and maintains relationships with other criminals
who exploit him, in order to justify his distrust. Moreover, the worst behavior of his dubious
friends, helps Mr. Appis feel like a decent person by comparison, who is justified in
retaliating. This expectation of malice, also enables him to exploit others, in the often
mistaken apprehension they will harm him if he does not strike first. Mr. Appis unstable
lifestyle reflects his unwillingness to commit himself to any person, principle, place or
purpose, since with commitment comes responsibility for following through with success,
or accepting accountability for failure. Mr. Appis finds such accountability confining and
retains his flawed sense of freedom, by avoiding or relinquishing efforts at the first sign of
resistance, delay or difficulty.
Mr. Appis uses his superficially sincere but ultimately irresolute and self sabotaging efforts
at employment as proof that a functional lifestyle is not possible or at least not rewarding
relative to the great effort it requires. He gives up responsible efforts, passing off his
laziness, as an honest effort from which the deserved reward was withheld He then feels
justified in reverting to crime after "proving" honest efforts don't work for him.
Unfortunately, he accepts any outcome less than perfection, as evidence of this self
defeating belief. Even those legal vocations at which the defendant claims to excel, such
as telemarketing cheap, poorly made pens, were fraught with the potential of manipulation,
and gave Mr. Appis a technically legal outlet for his criminal impulses.
With few stable relationships, the defendant can adopt any false personality which suits
his whim, and by the time others become close enough to penetrate his numerous
facades, he has moved on to play out his characterizations in another locale. Hiding his
authentic personality from others, Mr. Appis fails to elicit such responses from them as
might better enable him to understand himself. Without a clear self concept, he can avoid
the values clarification, memory and self examination which might lead to remorse, self
disgust and reform. By keeping others at arms length, the defendant also avoids the
intimacy and empathy which would preclude his harming them.
Clearly, Mr. Appis problems seem dominated by his essential rootlessness, and stable
living arrangements, employment, and relationships are key ingredients to his reform. The
defendant expressed hope he compact to San Diego , to return to the Salvation Army
Program, and with the help of his brother find stable work and living arrangements.
BEHAVIOR ON THE HOUSING UNIT:
According to Officer Ortiz, on 2/17/2000, Mr. Appis approached inmate Davis, to accuse
him of spreading rumors the defendant was an informant. He struck Mr. Davis in the face,
who struck Mr. Appis in return.
Mr Appis has chosen to resolve a conflict with
accusations and violence in the most restrictive possible setting.
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REFERRALS: The defendant was referred to the following residential treatment programs.
The entry schedule, costs, and willingness of the program to accept the defendant are
indicated.
Program: Northwest Passage Location: Salt Lake City, Utah. Prospective entry date:
two Months after sentencing.
Duration: 90 days. Costs: $300.00 per month
Eligibility: Denied due to poor employment record, crime record and security risks.
Program: Salvation Army ARC, San Diego, California.: I spoke with Dr. Lataile of the
Salvation Army ARC program, in San Diego California, to explore whether or not the
defendant might be readmitted to the program, which he left in October of 19999, as a
result of his extradition to Utah. The defendant had expressed a desire to return to San
Diego, to reenter the program under Interstate Compact. Dr. Lataile said he had originally
been willing to consider the defendant for further treatment but found out after he left, that
the defendant had stolen from other residents and had fraternized with at least one female
resident. Such fraternization is inimical to treatment since enmeshed addicts tend to
reinforce one another's pathology.
He emphatically described the defendant as a
"scammer and a liar" who is very manipulative and cannot be trusted . Dr. Lataile is
presently unwilling to readmit the defendant into the Salvation Army. Mr. Appis' criminal
record is very consistent with Dr. Latalle's observations, since both illuminate the
defendant's tendency to steal and to exploit troubled women. Mr. Appis vehemently
denied stealing apart from "pilfering" items left in his room by the prior occupant and said
he had no more than platonic friendships with people at the Salvation Army center.
Dr. Latalle's description is very consistent with the defendant's reported behavior when
evaluated by Rochester Psychiatric Clinic in New York. (See Critical Areas section.) Given
the security risks he appears to pose to residential treatment programs and the fact his
criminality is a more central issue than his drug abuse, we conclude intensive out patient
treatment on probation or parole, or institutional treatment under incarceration are more
appropriate remedies for the defendant's substance abuse than residential treatment.
Therefore, no additional residential treatment referrals were made.
EVALUATIVE SUMMARY:
Following completion of the attached Diagnostic Evaluation, the defendant now stands
before the court to accept sentencing for the offenses of Theft, a Third Degree Felony.
With a moderate and non violent criminal record, Mr. Appis limited property crimes would
seem at first sight to diminish his criminal profile. The repetitive nature of Mr. Appis
criminal methods, and his tendency to victimize people whose trust he has gained by
dishonest means, clearly signal his criminality is intractable and projects an emotional harm
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far out of proportion to the amount of property taken. Mr. Appis is at least a moderate and
perhaps an extreme threat to public safety, and neither treatment nor probation have
proven sufficient to safeguard the public against his ploys in numerous states. He
articulates all the insights and coping strategies necessary to reform and the ease with
which he does so, suggests he has known them long before thisassessment, but has
willfully chosen not to use them. Designing a probation structure which will promote better
outcomes in a community setting will be difficult in the light of past experience.
That Mr. Appis is a security risk is clear from his flight to California prior to sentencing and
a near physical altercation between himself and another jail inmate while he was at Grand
County Jail. (See PSI). He also fought with another inmate during the evaluation, on the
basis of an alleged accusation that inmate had made. He does not manage anger well.
In spite of his troubled past, and the need for general mental health therapy, the defendant
does not present the major mental illness which might account for his behavior or mitigate
his responsibility in any way. He has shown an acute awareness of what distinguishes
right from wrong, and an analytical appreciation of reality which could easily enable him to
reform if he so chooses. The defendant's criminality and his prognosis for reform, are
alike, functions of personal choice, not an involuntary mental condition.
That Mr. Appis could show such great insight into other group members' thinking errors,
yet become defensive when confronted for his own, suggests he uses his shrewd insight
to read and manipulate other people, rather then to explore and correct his own cognitive
distortions. Prior treatment seems only to have made the defendant a more skillful
manipulator, as he recites all the "right" answers, with ease, only to equivocate and back
pedal when his criminal issues are explored in detail. Given his antisocial tendencies, he
is adept at pretending to have more empathy, insight and remorse than is the case.
Institutional treatment might help if the defendant begins to use therapy to reform rather
than to manipulate the system, and institutional confinement will certainly provide the
behavioral controls needed to protect society.
For purposes of future case planning the defendant requires cognitive restructuring, anger
management, AMAC therapy, intensive substance abuse treatment, and vocational and
educational training consistent with career goals.
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RECOMMENDATION:
After reviewing the available information in this case, the Department of Corrections
Diagnostic staff respectfully recommends the defendant be committed forthwith to Utah
State Prison.
Respectfully Su

MARK P. DENERIS
Diagnostic Investigator
PROVED:

PRESSETT
Supervisor, Diagnostic Unit
mpd/2/15/2000
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PSYCHOLOGICAL EVALUATION
February 22, 2000

CLIENT: APPIS, DANIEL
DOB: 11-6-74
AGE: 25
MARITAL STATUS: NEVER MARRIED
OFFENSE:
THFT, 3 RD ,

DIAGNOSTIC NUMBER: 1420
EDUCATION: ELEVENTH
SEX: MALE
EXAMINER: Matthew G Park, Ph D

REASON FOR REFERRAL:
Diagnostic Evaluation
TESTS ADMINISTERED:
Shipley Institute of Living Scale, Wide Range Achievement Test - 3 (WRAT-3), Minnesota
Multiphasic Personality lnventory-2 (MMPI-2), Sentence Completion, Symptom Checklist 90-R,
Review of Presentence Investigation Report, and Diagnostic Interview
BACKGROUND INFORMATION RELEVANT TO MENTAL HEALTH STATUS:
Mr Appis reported he was born in Rochester, New York, and raised mainly in the Rochester area
He reported he lived in Las Vegas, Nevada, with his mother between the ages of about two and
six-years-old He reported his parents divorced when he was approximately two-years-old and
stated he lived back and forth between his mother and father while living in Rochester. He stated
he continues to have contact with both of his parents but stated his relationship with them was
difficult when he was growing up. He reported he had no communication with his father and felt
as if he could not do anything to please him. He reported he would "Get an ass whooping" from
his father and stated that was a way for him to gain attention from his father. He stated he would
try to do things like engage in sports or fishing to please his father but could never do so. He
reported he was a rebellious teenager. He stated he has one older brother with whom he had a
good relationship and indicated they engaged in normal sibling arguments. He stated he did not
have a lot of friends during his elementary school education but stated he began gaining some
respect once he began engaging in sports. He stated he got into quite a few fights during his
developmental years but stated he was not a bully. He stated he was made fun of by others and
would stand up for himself. He stated he did not get along very well with females at his school but
got along very well with females in other places and at his work place. He reported he began
dating at about the age of thirteen-years-old, and stated he had sexual intercourse for the first time
at the age often-years-old with his step-sister who was approximately twelve-years-old at the time.
He reported he continued to engage in sexual activity with her for one or two years but stated they
only engaged in sexual intercourse on three occasions. He also reported he engaged in some
voyeurism with his step-sister and step-mother and also admitted he peeked in on one other girl
who he liked and lived near him. He stated he would peek in on his step-mother and step-sister
for approximately one and one half to two years and admitted he would masturbate while watching
them or at later times while remembering what he had seen. He reported his voyeurism
discontinued at about the age of thirteen or fourteen-years-old. He denied any other sexual
paraphilias or any sexual problems. He also indicated he has never forced anybody into sexual

PSYCHOLOGICAL EVALUATION
APPIS, DANIEL
Page 2

activity. It was noted in the Presentence Investigation Report that he was sexually abused by his
step-mother when he was younger. He clarified this by stating she used bath him until he was
approximately twelve-years-old and would also dress him before he went to school. He denied
ever engaging in any sexual activity with his step-mother or her fondling him specifically. He
indicated when she would bath him she would spend more time washing his genitals than he
thought was necessary. He also reported his father was physically abusive as he punished him
by hitting him with a belt and sometimes with belt buckles. He stated the discipline he received was
quite severe. Mr. Appis stated he has never been married nor does he have any dependent
children.
Education was obtained through the public school system. Mr. Appis stated he was a below
average student but admitted he could have done better, stating he was quite lazy. He reported
he was held back in the third grade but did not know why he was held back. He also reported he
was in resource classes but stated he was in these classes because he learned quicker than other
students. He was unable to reconcile how one would be in resource classes because they were
more advanced and yet be held back one grade. He stated he participated in resource classes
until the sixth grade when he began attending one half day of resource classes and one half day
of regular classes. Once he entered junior high school, he reported he would attend one period
a day of resource classes. He stated his average grades in high school were D's and stated the
last grade he completed was the eleventh grade. He reported he began being truant from school
in the eleventh grade but stated he only skipped school on a few occasions. He reported he was
suspended from school on a few occasions for fighting, skipping detention, hitting a locker and
having alcohol on his breath at school. He also reported he was suspended for having a knife at
school which he indicated he had stolen from his work place and in order to take it home, needed
to take it to school first. He stated he took some vocational classes in high school for carpentry for
approximately two years. He denied engaging in any post high school education or vocational
training.
At about the age of fifteen-years-old, Mr. Appis reported he worked at McDonald's for
approximately six months. At that time, he reported he was sent to the psychiatric center for an
evaluation and at about the age of sixteen-years-old worked at a supermarket for approximately
eight months. He then reported he obtained a job working at Pizza Hut which he maintained for
a few months. He then stated he worked for a few months at a hardware store and spent some
time doing carpentry during the summers. He then reported he was kicked out of his house and
since that time stated he has never held a job for more than six months and has moved around
quite often. He stated most of his jobs have been in the restaurant industry. He stated he has
been unemployed for approximately ten months out of the past five years and denied ever being
fired from a job.
A positive family history for heart problems was reported. Mr. Appis reported his mother has heart
problems and also stated his maternal grandfather has heart problems. He reported he has had
spinal meningitis at about the age of sixteen-years-old and stated he was hospitalized for a few
days. He denied experiencing any residual problems from his illness or any changes in his
functioning as a result. Approximately two or three-years-ago, he reported he had a same day
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surgical procedure to remove a cyst. He stated he is not currently taking any medication but
admitted he had some seizures when he was approximately two-years-old. He does not remember
anything more about this problem other than he was told he had seizures but stated he has never
had any seizures to his own recollection. He reported he had pneumonia approximately eight or
nine-years-ago but denied any other major medical illnesses throughout his life. He reported he
has lost consciousness on three occasions, the first being approximately five-years-ago when he
was getting out a car and got beat up. He reported he woke up in the hospital approximately three
days later and stated he was unconscious for approximately thirty-six-hours. He stated the second
episode was similar to the first in that he got beat up but does not know how long he was
unconscious. He reported the third time he lost consciousness was in a fight and stated he was
unconscious for approximately twenty minutes. He reported experiencing changes in his
vocabulary, concentration and stated he has also developed astigmatisms as a result. He reported
his sense of smell and taste are both intact.
A positive family history for depression was reported. Mr. Appis reported his mother has been
depressed. He reported he was prescribed an antidepressant medication which he stated he took
for four months but stated he did not like it because he would wake up drowsy and therefore he
discontinued the medication. He admitted he has experienced fairly normal mood fluctuations
throughout his life and stated his moods have depended on the situation. He admitted when he
is feeling dysphoric he will cut on himself and showed scars where he had cut on his wrists and
upper arm. He also admitted he has burned himself. When he feels depressed, he reported he
is more quiet, experiences an increased sex drive and a decreased level of energy. He stated he
will remain dysphoric until someone pays attention to him and he thinks he is worthwhile. He stated
these episodes of depression have lasted for as long as one week. He denied any other symptoms
either currently or throughout his life which he has experienced which would be consistent with the
diagnosis of a major mental illness including a thought disorder. He stated he was placed in a
psychiatric center when he was approximately fifteen-years-old and after that placed in a group
home. He also stated he has seen counselors at various times throughout his life. He admitted
having difficulty in his relationships and having his moods fluctuate depending on situations and
relationships he is in. He reported he enters relationships very quickly and easily and has had
difficulty discontinuing relationships. He reported when he gets out of one relationship he will feel
dysphoric but can feel good again once he has sex with somebody. He admitted his sense of worth
is based on individuals he is around and if he feels accepted by them.
At about the age of eleven-years-old, Mr. Appis reported he began drinking alcohol and stated he
would drink approximately once every three months. He reported his drinking gradually increased
overtime to the point he was drinking most every weekend. At about the age of seventeen-yearsold. He reported this pattern of use continued until approximately one year ago when he began
drinking more often and indicated he was drinking most every day. Also at about the age of eleven
or twelve-years-old, he reported he began smoking marijuana and was using on a monthly basis.
He reported he has used approximately once a month throughout his life and stated he has never
used marijuana heavily. He reported he used methamphetamine approximately one and one halfyears-ago and stated he smoked, snorted and used the drug intravenously. He stated he only
used this drug approximately fifteen times during his life. Also at about the age of fifteen-years-old,
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he reported he tried cocaine for the first time. He stated he did not use again until about the age
of seventeen or eighteen when he began smoking crack cocaine on a weekly basis. He stated he
cut down his use after being released from jail but stated he would binge at times and would use
approximately once a month. He stated he has not used any cocaine for approximately fourteen
months. He admitted he has experimented with heroin, LSD, hash and abused prescription
medications. He denied ever abusing inhalants and admitted he has experienced a tolerance effect
to cocaine and alcohol. He also stated he has experienced withdrawal effects of sweatiness, sleep
disturbances, feeling shaky and having eating problems. He admitted he has used both cocaine
and alcohol in larger quantities and more often than he thought he would when he initially began
using. He denied ever selling drugs but stated he would introduce people to others who would sell
them drugs and would receive drugs in return. He stated the longest period of sobriety he has had
in the past five years has been for approximately six months. Mr. Appis reported he participated
in some substance abuse counseling both in jail and through the Salvation Army Program in
California.
At about the age of sixteen orseventeen-years-old, Mr. Appis reported he was arrested for the first
time for destruction of property. He denied any other criminal charges on his juvenile record. He
admitted he could have been arrested for drinking alcohol and shoplifting as a juvenile. Of his adult
record, he reported he has been arrested for possession of marijuana, forgery, theft, criminal
mischief, driving with no insurance or registration, being under the influence of alcohol or drugs,
obstructing justice and theft of services. It appears his description of his criminal record is
consistent with information contained in the Presentence Investigation Report . Of the current
offense, Mr. Appis stated he "Stole a diamond ring". He indicated he met some individuals in
Arizona, who were going to catch a train and go to Moab. He stated he went with them and
reported he got in a fight with some individuals in Moab, and a group of them "Kicked my ass". He
indicated they broke some bones and hurt him in other ways and stated shortly after this, he was
in a bar where he met a female who stated he could stay with her which he did for approximately
one week. He reported they were engaged in a sexual relationship while he was staying with her
and recovering from his injuries. He stated he felt as if he were imposing upon her and also was
supposed to have obtained a job to contribute money with the friends he rode the train to Moab
with. He stated when he was leaving this woman's house, he saw the ring and believed he could
sell it thereby contributing money to these other individuals. He reported he has engaged in this
type of behavior throughout his life, stating he would steal from people who would help him
including his family members. He stated he would steal things to get money for drugs. As a
juvenile, he denied engaging in behavior which would be consistent with the diagnosis of Conduct
Disorder but admitted he stayed out past curfew, lied to others and his parents and got into a
number of fights.
BEHAVIORAL OBSERVATIONS:
Mr. Appis was appropriately dressed and groomed for the interview. He was compliant and
cooperative throughout the interview, answering questions in a logical way displaying no objective
signs or symptoms of a major thought disorder. He was alert and oriented to person, place, time
and situation and acknowledged an understanding that this psychological evaluation would be
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forwarded to the Court along with his Diagnostic Evaluation. His speech was normal in rhythm, rate
and content. His mood was euthymic and affect appropriately broad. He was not unduly fidgety
or restless throughout the interview and displayed no objective physical impairment. He did not
complain of any symptoms he was currently experiencing related to the diagnosis of a major mental
illness including a thought disorder.
ASSESSMENT RESULTS:
Intellectual Functioning: On the Shipley Institute of Living Scale, Mr. Appis obtained a WAIS-R I.Q.
equivalent of 109. This places him in the average to high average range of intellectual functioning.
On the WRAT-3, he performed at the post high school level in reading and the high school level
in both spelling and arithmetic. These results suggest Mr. Appis is performing within the average
range and should be able to adequately meet demands of day-to-day occupational functioning and
activities of daily living. Additionally, he should be able to participate in treatment programs
requiring reading and writing assignments.
Psychological Functioning: Mr. Appis' approach to the objective personality testing can be
characterized as an over endorsement of items on the test suggesting an attempt to present
himself as more psychologically disturbed than he truly may be. As a result, the resulting protocol
appears to be invalid and will not be interpreted at this time. On a checklist of symptoms currently
causing distress, Mr. Appis endorsed two items causing an extreme amount of distress including
blaming himself for things and having to do things very slowly to ensure correctness. He endorsed
four items causing quite a bit of distress including feeling lonely, guilty, worrying about sloppiness
or carelessness and feeling nervous or shaking inside. He endorsed several items causing both
a little bit and a moderate amount of distress including a number of items related to worry and
concern about his current performance as well as items related to symptoms of depression. On
an unstructured incomplete sentence task, his responses were reality based and showed no
disorganization or disturbed thought process.
DIAGNOSTIC FORMULATION:
Mr. Appis does not appear to be suffering from any severe psychopathology. He denied
experiencing any symptoms either currently or throughout his life which would be consistent with
the diagnosis of a major mental illness including a thought disorder. According to the Presentence
Investigation Report, Mr. Appis was in a psychiatric hospital at the age of fifteen-years-old because
of self abusive behavior and it was indicated he was diagnosed with Identity Disorder with
depression. Mr. Appis reported he has had times when he has felt depressed but admitted these
have been fairly short lived and when people pay attention to him, his depression subsides. He
also indicated he has engaged in self mutilating behavior and has difficulty finding any worth in
himself unless he is worth others who find him worthwhile and care about him. He admitted he
engages in relationships very quickly and also has difficulty discontinuing relationships. It appears
these characteological traits Mr. Appis has, have created a great deal of difficulty for him
throughout his life in relationships and otherwise. He admitted he began engaging in criminal
behavior during his adolescent years and has continued to steal from other people. Additionally,
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he reported he has been engaging in substance abuse since the early age of eleven-years-old and
has continued to engage in substance abuse, most recently drinking very heavily. He admitted he
has experienced a dependency to both cocaine and alcohol. He also reported he has participated
in some substance abuse treatment but stated these have not been effective. Mr. Appis has also
had difficult maintaining any stability in his life either occupational^ or interpersonaiiy. He admitted
he has been quite transient and has never had stability.
DIAGNOSIS:
Axis 1:

303.90
304.20

Axis II:

301.83

Axis III:

Alcohol Dependence, With Physiological Dependence, In
Institutional Remission
Cocaine Dependence, With Physiological Dependence, In Sustained
Full Remission
Borderline Personality Disorder, With Antisocial Traits
Deferred

TREATMENT NEEDS AND IMPLICATIONS:
Mr. Appis should be required to successfully complete an intensive inpatient substance abuse
treatment program. Random urinalysis testing and a structured aftercare component would be
important in assisting Mr. Appis in maintaining a longer period of sobriety so he may be able to
more effectively work on issues related to his substance abuse. Treatment should also be focused
on the issues related to Borderline Personality Disorder and establishing sense of self worth which
is separate from any external source Mr. Appis may search for. He should not be allowed to
consume alcohol while he is being supervised by the Utah Department of Corrections. He should
also be required to obtain and maintain full-time gainful employment.

"Matthew G. PaVk, Ph.D.
Licensed Psychologist
typed: caj 2-8-00
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1

11:08 A.M.
15TH MARCH 2 000

2

TRANSCRIPT OF PROCEEDINGS

3

THE COURT:

4

Case 9917-56, State of Utah vs. Dan

Appis.

5

DEFENSE OPENING STATEMENT

6

BY MZ. MORGAN:

Your Honor, Mr. Appis has had an

7

opportunity to read the report from the Diagnostic Evaluation

8

that has been prepared by the Utah State Prison and there are

9

a

number of things in here that he would like to bring to the

10

Court's attention that he thinks aren't correct.

11

Court would like me to go page by page, I can do that.

12

THE COURT:

13

MZ. MORGAN:

So if the

Okay.
Starting with page 1, Your Honor, at

14

the very bottom it says, the last sentence, ". . .possession

15

of a firearm and possession of a controlled substance,"

16

Referring to two California priors.

17

me that the possession of a controlled substance is correct,

18

but the possession of a firearm is not correct.

Urn, he has indicated to

19

On page 3, Your Honor, the 4th paragraph down, it

20

says, ". . .after posting bail for the present offense, the

21

defendant failed to appear for sentencing," um, and Mr. Appis

22

has indicated that that's incorrect.

23

the Court, when we were here discussing his, um, sentencing

24

in the past, that he was incarcerated in California at that

25

time.

I think he reported to

So he wants the Court to see a distinction between

1

failing to appear and not being available for an appearance

2

because he was incarcerated somewhere else.

3

II

On the bottom of page 4, Your Honor, um, the
evaluator says, "(1) Of additional concern is that Mr. Appis

5 II did not submit his written assignments until weeks after the
6

two-week deadline."

Um, Mr. Appis has indicated that the

7 || assignment was two days late, not weeks late, and he would
like the Court to be aware of that.
9 II

THE COURT:

10

MZ. MORGAN:

Okay.
On the bottom of page 5, Your Honor,

11

the very last paragraph says that Mr. Appis manipulates

12

people, especially older women, and he wants the Court to

13

know that it is his opinion that that's not correct

14

information; that he does not manipulate older women.

15

On page 6, Your Honor, the 2nd paragraph, at the

16

very bottom, um, the evaluator states that Mr. Appis was

17

speaking in a seductive tone and that that was inappropriate.

18

He wants the Court to know that he does not have that

19

incident

20

tone to a n y o n e .

21

a n d he d o e s not believe h e ' s s p o k e n in a

seductive

Um, in the next paragraph, Your Honor,

22

approximately halfway down, it says that he is afraid to

23

reveal vulnerabilities and he wants the Court to know that

24

he's completely willing to, um, reveal his vulnerabilities to

25

this Court.

And that's the purpose of bringing these

1

discrepancies to the Court's attention, because he would like

2

the Court to know that he has a substance abuse problem and

3

that treatment would be appropriate here, rather than prison.

4

Also, Your Honor, on page 6 in the 2nd paragraph,

5

Mr. Appis has indicated a concern that I don't like him and

6

that that would be a problem and create a conflict.

7

had, urn, ample opportunity to discuss my, um, relationship

8

with Mr. Appis and he has indicated to me that he is no

9

longer concerned that, um, there's a conflict between us.

10
11

I've

But I did want to point that out to the Court.
On page 7, Your Honor, in the 2nd paragraph, the

12

last sentence, the evaluator's talking about a telemarketing

13

job that Mr. Appis had and Mr. Appis feels that the evaluator

14

is being very unfair equating a telemarketing job with, um, a

15

criminal type job that allows him to, um, have an outlet for

16

his criminal impulses.

17

The last paragraph on page 7, Your Honor, the

18

evaluator says that Mr. Appis approached an inmate, um, and

19

that a fight

20

A p p i s w a n t s the Court to know that h i s v e r s i o n of that

21

is that he did approach the inmate, but the inmate Mr. Davis

22

struck him.

23

backwards in his mind.

24
25

s t a r t e d and that, um, he s t r u c k the i n m a t e .

Mr.

event

And so that piece of information would be

He also wants the Court to know that he did not
intend to have a fight that day; that he just wanted to have

l
2

a

conversation with that other inmate and it was the other
inmate that caused it to become a physical fight.

3

On page 8, Your Honor, in the 3rd paragraph, it:

4

says about halfway down that the defendant had stolen from a

5

resident in a program that he was previously in.

6

wants the Court to know that what he was, urn, accused of was

7

pilfering and that that was a violation of the program in

8

that he had someone else's property, but that he had borrowed

9

that property; that it was not stolen.

Urn, he

But he does

10

acknowledge that borrowing property inside of that particular

11

program was a violation of the rules.

12

On page 9, Your Honor, the very first paragraph, it

13

suggests that he has failed to, urn, complete probation

14

appropriately in numerous states.

15

the state of New York he failed at probation.

16

would like to bring to the Court's attention that this

17

California program was not a probation program, so therefore,

18

his failure there was not a failed probation, but a failed

19

drug t r e a t m e n t p r o g r a m ; and he w a n t s to p o i n t

20

Court

21

treatment.

22

that

He acknowledges that in

it w a s his v e r y first o p p o r t u n i t y

However, he

out to
to h a v e

the
drug

In the 2nd paragraph on page 9, um, there's

23

reference to a near physical altercation here at the Grand

24

County Jail and I believe we discussed that when we were here

25

before, talking about Mr. Appis's sentencing.

And Mr. Appis

1

just wants to let the Court know again that his version of

2

that event was that it was a verbal altercation, but under no

3

circumstances did it come anywhere near being a physical one.

4

The bottom of that paragraph, No. 9, it says that he does not

5

manage anger well, um, and he wants to let the Court know

6

that while incarcerated, there are many opportunities, um, to

7

learn to manage your anger because you're often placed in a

8

difficult situation.

9

has--has taken very seriously the project of managing his

And he wants the Court to know that he

10

anger and that he feels that he's really making progress and

11

doing very well.

12

things out because he takes issue with the recommendation

13

that's found on page 10, that he be committed to the Utah

14

State Prison.

15

Um, and he's asked me to point all of these

Um, he asks me to point the Court to the, um,

16

treatment needs and implications at the end of the

17

psychological evaluation, which is attached to his diagnostic

18

report, um, and the last page of that treatment needs and

19

implications say:

20

successfully complete an intensive inpatient substance abuse

21

treatment program."

22

sending him to program--instead of sending him to the Utah

23

State Prison, send him to a treatment program.

24
25

"Mr. Appis should be required to

THE COURT:

He's asking the Court, instead of

Mr. Appis, do you have anything you

want to add to what your attorney has said?

1
2
3

DEFENDANT'S STATEMENT
BY APPIS:

I just wanted--! wrote something down I

wanted to point out to you.

I just--

4

THE COURT:

Okay.

5

MR. APPIS:

--(Inaudible)--court.

While I was in

6

the diagnostic unit in the Draper Prison, I was required to

7

attend classes and complete assignments for my consort

8

to--(Inaudible)--to give them a view of myself when I came

9

down to recommendation, two of these assignments being

10

recognition of your thinking areas and the other of the

11

effect I've had on all my victims.

12

had no remorse for my victims.

13

world for others and it was all about me.

14

At one point in my life I

I didn't have a care in the

With my thinking error as being a problem and

15

learning of my problem, I began seeing that my victims, not

16

as individuals, but as human beings as a whole.

17

"think about myself" or "think before you do" means something

18

to me today.

19

A l t h o u g h at one time I felt a n g e r a n d

The term

resentment

20

t o w a r d s the c o u r t s , the p e o p l e , and m y s e l f

for b e i n g sent

to

21

a diagnostics program, today I wanted to thank you.

22

amazing that what you can learn being locked down for 22

23

hours a day in a 6 by 8 cell.

24

learned that life was worth living.

25

learned relationships with others is not a battle to win or

It is

I learned who I was and
And most of all, I

1

lose.

2

When first arrested, six months ago, all I wanted

3

was my freedom.

I see myself now as I once was and I

4

wouldn't: want to be free to hurt others as I once did.

5

today I see and desire a change for I feel I am making

6

progress.

7

safer with me being incarcerated, then so be it.

8

through the courts I ask for my freedom and one more chance

9

in the community as a human being and not as the monster I

My crimes are unjustifiable.

But

If the c o u n s feel
But it is

10

once was.

11

and the people of the community much happier and today, Your

12

Honor, I feel that it's time for a change.

13

I feel the end results would make me, the courts,

THE COURT:

14

Okay.

Mr. Benge.

PLAINTIFF'S RECOMMENDATION

15

BY MR. BENGE:

Your Honor, I think that Mr. Appis's

16

statement at the end and also the fact that he took issue

17

with, ah, the issues that he did take issue with, more than

18

one per page throughout his entire report prepared by the

19

diagnostic unit, pretty much substantiates the--their entire

20

finding, that he is a manipulator, he is a social predator,

21

that he is a predator of people that have taken him

22

into--into their homes, people that have trusted him; that he

23

is a threat--moderate or perhaps extreme threat to public

24

safety.

25

to the last paragraph, when they talk about prior treatment,

And I think it's especially salient on page 9, 3rd

1

it seems to have only made the defendant a more skillful

2

manipulator.

3

only to equivocate and backpedal when his criminal issues are

4

explored in detail.

5

He seems to recite the right answers with ease,

I think that hits the nail on the head.

I was prepared to make this recommendation before

6

the diagnostic evaluation.

7

my feelings that Mr. Appis should be, ah, incarcerated

8

forthwith.

9
10

THE COURT:

This just further substantiates

Any legal reason why sentence should

not be imposed?

11

MZ. MORGAN:

12

None, Your Honor.

COURT ORDER AND FINDINGS

13

THE COURT:

I'm impressed with the report, that

14

it's covered all of the necessary issues and that it's

15

accurate.

16

report, that his position is incorrect.

17

a very thorough well thought out and articulated report.

18

going to follow the recommendations.

And that where the defendant takes issue with the
And it--it's really
I'm

19

The judgment sends the Court that the defendant be

20

imprisoned in the Utah State Prison for a term not to exceed

21

five years.

22

begin serving that time.

23

He's remanded to the custody of the Sheriff to

You've--I don't know how long they'll keep you, Mr.

24

Appis.

You'll get a chance to show us that you're not the

25

same p e r s o n

that y o u u s e d to b e .

MZ. MORGAN:

Your Honor, Mr. Appis has asked me to

ask that that judgment include that he receive credit for the
time served here m

the Grand County Jail, prior to--prior to

his-THE COURT:

That's true.

MZ. MORGAN:

Thank you.

He will.

(The above entitled proceedings were
completed.)
--00O00--

